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Secretary’s Order No.: 2016-A-0047

RE: Approving Final Amendments to the following existing Delaware
Regulations: (1) 7 DE Admin. Code §1104, “Particulate Emissions
from Fuel Burning Equipment”; (2) 7 DE Admin. Code §1105,
“Particulate Emissions from Industrial Process Operations”; (3) 7 DE
Admin. Code §1124, “Control of Volatile Organic Compound
Emissions”; (4) 7T DE Admin. Code §1142, “Specific Emission Control
Requirements”; and correlating Final Revisions to Delaware’s
State Implementation Plan (“SIP”) to address the Start-up,
Shutdown, and Malfunction SIP Call of the
United States Environmental Protection Agency (U.S. EPA)

Date of Issuance: November 21, 2016

Effective Date of the Amendment: January 11,2017

Under the authority vested in the Secretary of the Department of Natural

Resources and Environmental Control (“Department” or “DNREC”) pursuant to 7 Del.C.

§§6006, 6010, the following findings of fact based on the record, reasons and conclusions

are entered as an Order of the Secretary in the above-referenced regulatory proceeding.

Background, Procedural History and Findings of Fact

This Order relates to the proposed Revisions to the Delaware State

Implementation Plan (“SIP”) to address the Start-up, Shutdown, and Malfunction

(“SSM™) SIP Call of the United States Environmental Protection Agency (“USEPA”,

“EPA”) of June 12, 2015 (see 80 FR 33840). As a result of a petition to EPA by the
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Sierra Club, the EPA has identified thirty-six (36) states with inadequate SIPs as they
relate to SSM activities. EPA has specifically identified seven (7) existing Delaware
rules in the SIP Call. The seven Delaware regulations cited by EPA were 7 DE Admin.
Code §§ 1104, 1105, 1108, 1109, 1114, 1124, and 1142. As a result, Delaware is
proposing revisions to four of these regulations, as follows, to wit: 7 DE Admin. Code
§§ 1104, 1105, 1124 and 1142.

While the three remaining regulations noted above (7 DE Admin. Code §1108,
1109, and 1114) are also part of the aforementioned SIP Call, the Department is not
proposing revisions to the same at this time. 7 DE Admin. Code §§ 1109 and 1114 are at
this present time being removed from the SIP. With regard to 7 DE Admin. Code §1108,
the Department had already removed the offending SSM language when that regulation
was last revised in 2013. As such, the Department is formally addressing all three of
these remaining regulations, but not proposing any amendments to the same as part of
this present action.

It should be noted that the Department received comments prior to the public
hearing of October 25, 2016 from both the Sierra Club and the EPA on the
aforementioned proposed regulatory Amendments and SIP revisions. As noted within the
Department’s Technical Response Memorandum (“TRM”) prepared in this matter by the
Division of Air Quality (“DAQ”), Delaware does not agree that its SIP is deficient.
Despite this disagreement, the Department has proposed these Amendments to both its
regulations and SIP as referenced above, to avoid the imposition of potential federal
Clean Air Act (“CAA”) sanctions. Delaware has designed the proposed revisions to (1)

remove the Director’s discretion provisions from the SIP that EPA believes fail to






comply with the CAA, (2) comport with EPA guidance and the regulatory structure the
EPA has established in other actions, and (3) maintain the elements removed from the
SIP as State-only requirements, because Delaware believes the conditions are necessary
to administer good air quality management policy. Further, Delaware believes that, from
an environmental perspective, the proposed revisions do not reflect any changes because
the proposal retains the disputed provisions as State-enforceable-only provisions. Lastly,
Delaware opines that, from EPA’s perspective, the removal of the offending provisions
from the SIP should be considered as SIP strengthening, thus approvable and non-
controversial.

The Department has the statutory basis and legal authority to act with regard to
the proposed regulatory Amendments and SIP revisions as referenced above, pursuant to
7 Del.C., Chapter 60. The aforementioned proposed Amendments and SIP revisions
were initially published in the October 1, 2016 edition of the Delaware Register of
Regulations, and were presented and thoroughly vetted by the Department at the public
hearing held on October 25, 2016. Members of the public attended that hearing,
however, no comment was received by the Department at that time. Consistent with 29
Del.C. §10118(a), the public hearing record remained open for public comment through
November 9, 2016, however, none was received during the post-hearing phase of this
promulgation.  All proper notification and noticing requirements concerning the
aforementioned regulatory Amendments and proposed SIP revisions were met by the

Department in this matter.






The Department’s presiding hearing officer, Lisa A. Vest, prepared a Hearing
Officer’s Report dated November 21, 2016 (“Report”). The Report documents the proper
completion of the required regulatory amendment process, establishes the record, and
recommends the adoption of the proposed regulatory Amendments and SIP revisions as
attached to the Report as Appendix “B”.

Reasons and Conclusions

Based on the record developed by the Department’s experts and established by the
Hearing Officer’s Report, I find that the proposed Amendments to the following existing
Delaware regulations: (1) 7 DE Admin. Code 7 DE Admin. Code §1104, “Particulate
Emissions from Fuel Burning Equipment”; (2) 7 DE Admin. Code §1105, “Particulate
Emissions from Industrial Process Operations”;, (3) 7 DE Admin. Code §1124, “Control
of Volatile Organic Compound Emissions”; (4) 7 DE Admin. Code §1142, “Specific
Emission Control Requirements”, as well as the proposed revisions to the Delaware SIP,
are well-supported. Therefore, the recommendations of the Hearing Officer are hereby
adopted, and I direct that the same be promulgated as final.

I find that the Department’s experts in the Division of Air Quality fully developed
the record to support adoption of both the aforementioned regulatory Amendments and
SIP revisions. The promulgation of the regulatory Amendments and proposed SIP
revisions referenced above will enable the Department to (1) remove the Director’s
discretion provisions from the SIP that EPA believes fail to comply with the CAA; (2)
comport with EPA guidance and the regulatory structure the EPA has established in other

actions; (3) maintain the elements removed from the SIP as State-only requirements
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because Delaware believes the conditions are necessary to administer good air quality
management policy, as referenced above; and (4) avoid the imposition of CAA sanctions.

In conclusion, the following reasons and conclusions are entered:

1. The Department has the statutory basis and legal authority to act with
regard to the proposed amendments to 7 DE Admin. Code §1104, “Particulate Emissions
Jfrom Fuel Burning Equipment”; 7T DE Admin. Code §1105, “Particulate Emissions from
Industrial Process Operations”; T DE Admin. Code §1124, “Control of Volatile Organic
Compound Emissions”; and 7 DE Admin. Code §1142, “Specific Emission Control
Requirements”, as well as the proposed revisions to the Delaware SIP, pursuant to 7
Del .C., Ch. 60;

2. The Department has jurisdiction under its statutory authority, pursuant to 7
Del.C., Ch. 60, to issue an Order adopting these proposed regulatory amendments and
SIP revisions as final;

3. The Department provided adequate public notice of the proposed
regulatory amendments and SIP revisions, and all proceedings in a manner required by
the law and regulations, provided the public with an adequate opportunity to comment on
the proposed regulatory amendments and SIP revisions, including at the time of the
public hearing held on October 25, 2016, and held the record open through close of
business on November 9, 2016, consistent with 29 Del.C. §10118(a), in order to consider
public comment on these proposed regulatory amendments before making any final

decision;






4. The Department’s Hearing Officer’s Report, including its established
record and the aforementioned recommended regulatory Amendments and proposed SIP
revisions as set forth in Appendix “B”, are hereby adopted to provide additional reasons
and findings for this Order;

5. Promulgation of the aforementioned regulatory Amendments and
proposed SIP revisions will enable the Department to (1) remove the Director’s discretion
provisions from the SIP that EPA believes fail to comply with the CAA; (2) comport with
EPA guidance and the regulatory structure the EPA has established in other actions; (3)
maintain the elements removed from the SIP as State-only requirements because
Delaware believes the conditions are necessary to administer good air quality
management policy, as referenced above; and (4) avoid the imposition of CAA sanctions;

6. The Department has reviewed these proposed regulatory amendments in
the light of the Regulatory Flexibility Act, consistent with 29 Del.C. Ch. 104 (version
applicable to all regulations initially published on or after January 1, 2016), and has
selected Exemption “B5” regarding same, as the proposed regulation Amendments are
required by federal law. Moreover, the Department believes these proposed regulatory
Amendments to be lawful, feasible and desirable, and that the recommendations as
proposed should be applicable to all Delaware citizens equally;

7. The Department’s proposed SIP revision, as published in the October 1,
2016 Delaware Register of Regulations, and as set forth in Appendix “B” as noted above,
is adequately supported, is not arbitrary or capricious, and is consistent with the

applicable laws and regulations. Consequently, they are approved as final regulatory






amendments, which shall go into effect ten days after its publication in the next available
issue of the Delaware Register of Regulations; and

8. The Department shall submit this Order approving as final regulatory
amendments to 7 DE Admin. Code §1104, “Particulate Emissions from Fuel Burning
Equipment”; 7 DE Admin. Code §1105, “Particulate Emissions from Industrial Process
Operations”; 7 DE Admin. Code §1124, “Control of Volatile Organic Compound
Emissions”; and 7 DE Admin. Code §1142, “Specific Emission Control Requirements”,
as well as the proposed revisions to the Delaware SIP, to the Delaware Register of
Regulations for publication in its next available issue, and provide such other notice as

the law and regulation require and the Department determines is appropriate.

/7/

David S, Small
Secretary
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HEARING OFFICER’S REPORT

TO: The Honorable David S. Small
Cabinet Secretary, Department of Natural Resources and Environmental Control

FROM: Lisa A. Vest
Public Hearing Officer, Office of the Secretary
Department of Natural Resources and Environmental Control

RE: Proposed Amendments to the following existing Delaware Regulations: (1) 7
DE Admin. Code §1104, “Particulate Emissions from Fuel Burning
Equipment”; (2) 7 DE Admin. Code §1105, “Particulate Emissions from
Industrial Process Operations”; (3) 7 DE Admin. Code §1124, “Control of
Volatile Organic Compound Emissions”; (4) 7 DE Admin. Code §1142,
“Specific Emission Control Requirements”; and correlating proposed
Revisions to Delaware’s SIP to address the Start-up, Shutdown, and
Malfunction SIP Call

DATE: November 21, 2016

L BACKGROUND AND PROCEDURAL HISTORY:

A public hearing was held on Tuesday, October 25, 2016, at 6:00 p.m. at the Department
of Natural Resources and Environmental Control (“DNREC”, “Department”), State Street
Commons, 100 W. Water Street, Dover, Delaware to receive comment on proposed regulatory
amendments (“Amendments”) to the following existing regulations: (1) 7 DE Admin. Code
§1104, “Particulate Emissions from Fuel Burning Equipment”; (2) 7 DE Admin. Code §1105,
“Particulate Emissions from Industrial Process Operations™; (3) 7 DE Admin. Code §1124,
“Control of Volatile Organic Compound Emissions”; and (4) 7 DE Admin. Code §1142,
“Specific Emission Control Requirements”. Additionally, correlating revisions to Delaware’s
State Implementation Plan (“SIP”) are being proposed at this time as well. All of the

aforementioned Amendments and SIP revisions are being proposed by the Department at this



time to address the Start-up, Shutdown, and Malfunction (“SSM”) SIP Call of the United States
Environmental Protection Agency (“USEPA”, “EPA”) of June 12, 2015 (see 80 FR 33840).

A SIP is a state plan that identifies how that state will attain and maintain air quality that
conforms to each primary and secondary national ambient air quality standards (“NAAQS”).
The SIP is a complex, fluid document containing regulations, source-specific requirements, and
non-regulatory items such as plans and emission inventories. Delaware’s initial SIP was
approved by the EPA on May 31, 1972. Since that initial approval, the Delaware SIP has been
revised numerous times to address air quality non-attainment and maintenance issues. This was
done by updating plans and inventories, and by adding new and revised regulatory control
requirements. Delaware’s SIP is compiled in the code of Federal Regulations at 40 C.F.R. Part
52, Subpart 1.

As a result of a petition to EPA by the Sierra Club, the EPA has identified thirty-six (36)
states with inadequate SIPs as they relate to SSM activities. EPA has specifically identified
seven (7) existing Delaware rules in the SIP Call. The seven Delaware regulations cited by EPA
were 7 DE Admin. Code §§ 1104, 1105, 1108, 1109, 1114, 1124, and 1142. As a result,
Delaware is proposing revisions to four of these regulations, as previously noted'. The SIP
document details the aforementioned revisions Delaware proposes to make to the SIP, and
demonstrates that these revisions comport with the EPA’s interpretation of the Clean Air Act
(“CAA”), and are consistent with the EPA’s approach for attainment and maintenance of all

NAAQS.

it should be noted that, with regard to 7 DE Admin. Code §§1108, 1109, and 1114, while these three regulatjons are also part of the SIP Call,
the Department is not proposing changes to the same at this time. 7 DE Admin. Code §§ 1109 and 1114 are being removed from the SIP at this
time. Regarding 7 DE Admin. Code §1108, the Department had already removed the offending SSM language when that regulation was last
revised in 2013. As such, the Department is formally addressing 7 DE Admin. Code §§1108, 1109, and 1114 in the SIP, but not proposing any
amendments to those regulations as part of this present action.



It should be noted that the Department received comments prior to the public hearing of
October 25, 2016 from both the Sierra Club and the EPA on the aforementioned proposed
Amendments to 7 DE Admin. Code 1100 and the Delaware SIP to address EPA’s June 12, 2015
SSM SIP Call (see 80 FR 33840). As noted within the Department’s Technical Response
Memorandum (“TRM”) which will be described in greater detail herein, Delaware does not
agree that its SIP is deficient. Despite this disagreement, the Department has proposed these
Amendments to both its regulations and SIP as referenced above, to avoid the imposition of
CAA sanctions.

The Department has the statutory basis and legal authority to act with regard to the
proposed Amendments and SIP as referenced above, pursuant to 7 Del.C., Chapter 60. The
aforementioned proposed Amendments and SIP revisions were presented and thoroughly vetted
by the Department at the public hearing on October 25, 2016. Members of the public attended
_ that public hearing, however, no comment was received by the Department at that time, or at any
subsequent time prior to the hearing record closing with regard to public comment on November
9,2016. It should also be noted that all proper notification and noticing requirements concerning
this matter were met by the Department. Proper notice of the hearing was provided as required
by law.

IIL. SUMMARY OF THE PUBLIC HEARING RECORD:

The public hearing record consists of the following documents: (1) a verbatim transcript;
(2) seven documents introduced by responsible Department staff at the public hearing held on
October 25, 2016, and marked by this Hearing Officer accordingly as Department Exhibits 1-7;
(3) letter from Cristina Fernandez, Division Director, Region III, EPA dated Oct. 18, 2016; (4)

letter from Joshua Smith, Esq., of the Sierra Club (Oakland, CA), dated October 25, 2016; and



(5) Technical Response Memorandum (“TRM”) from the Department’s Division of Air Quality
(“DAQ”) in response to the comments received from both EPA and the Sierra Club, dated
November 18, 2016.

As noted previously, the aforementioned proposed Amendments to 7 DE Admin. Code
§1100 and the Delaware SIP were presented and thoroughly vetted by the Department at the
public hearing on October 25, 2016. Members of the public attended said public hearing,
however, no comment was received by the Department with regard to this proposed regulatory
promulgation. Pursuant to Delaware law, the record remained open for fifteen (15) additional
days subsequent to the date of the public hearing, for the purpose of receiving public comment
regarding these proposed Amendments. The hearing record formally closed on November 9,
2016, with no additional comment having been received by the Department with regard to this
matter (other than the comments from EPA and the Sierra Club which were received prior to the
hearing, as referenced previously).

With regard to the proposed Amendments to 7 DE Admin. Code §§ 1104, 1105, 1108,
1109, 1114, 1124, and 1142, and the Delaware SIP, it should be noted again that Delaware does
not agree that its SIP is deficient’. Despite this disagreement, Delaware has proposed said
Amendments to both the aforementioned regulations and SIP to avoid the imposition of CAA
sanctions. As set forth in its TRM, DAQ notes that Delaware has designed the proposed
revisions to (1) remove the Director’s discretion provisions from the SIP that EPA believes fail
to comply with the CAA, (2) comport with EPA guidance and the regulatory structure the EPA
has established in other actions, and (3) maintain the elements removed from the SIP as State-
only requirements because Delaware believes the conditions are necessary to administer good air

quality management policy. DAQ further indicates therein that, “...from an environmental

) See Footnote 1, p.2.



perspective, the proposed revisions do not reflect any changes because the proposal retains the
disputed provisions as State-enforceable-only provisions”. And finally, DAQ opines that,
“[flrom EPA’s perspective, the removal of the offending provisions from the SIP should be
considered as SIP strengthening, thus approvable and non-controversial”.

The TRM from DAQ encompasses the full range of comments received from both EPA
and the Sierra Club, as well as the expert opinion of the Department’s Division of Air Quality, as
contained in the formal hearing record generated in this matter. Each comment has been
organized according to its source, followed by a thorough and rational discussion of the issue
based upon the record. Additionally, DAQ offers its reasoning behind its responses to the
concerns set forth in the comments received from both Sierra Club and EPA. After reviewing
DAQ’s TRM, it is my view that this Division has done a fine job of identifying the relevant
issues and discussing them in a thorough and balanced manner, thereby accurately reflecting all
of the information contained in this hearing record. Therefore, the Secretary may get an in-depth
understanding of the record by reviewing DAQ’s TRM, which is expressly incorporated into this
report and attached hereto as Appendix “A”. Additionally, attached hereto as Appendix “B” are
copies of all proposed Amendments to 7 DE Admin. Code §§ 1104, 1105, 1124, and 1142, as
well as the proposed revisions to the Delaware SIP. Again, all proper notification and noticing
requirements concerning this proposed promulgation were met by the Department in this matter.
III. RECOMMENDED FINDINGS AND CONCLUSIONS:

Based on the record developed, I find and conclude that the Department has provided
appropriate reasoning regarding the need for the proposed Amendments to the following existing
Delaware regulations: (1) 7 DE Admin. Code 7 DE Admin. Code §1104, “Particulate Emissions

from Fuel Burning Equipment”; (2) 7 DE Admin. Code §1105, “Particulate Emissions from



Industrial Process Operations™; (3) 7 DE Admin. Code §1124, “Control of Volatile Organic
Compound Emissions”; (4) 7 DE Admin. Code §1142, “Specific Emission Control
Requirements”, as well as the proposed revisions to the Delaware SIP. Accordingly, I
recommend promulgation of the same in the customary manner provided by law.

Further, I recommend the Secretary adopt the following findings and conclusions:

1. The Department has the statutory basis and legal authority to act with regard to
the proposed amendments to 7 DE Admin. Code §1104, “Particulate Emissions from Fuel
Burning Equipment”; 7 DE Admin. Code §1105, “Particulate Emissions from Industrial Process
Operations”; 7 DE Admin. Code §1124, “Control of Volatile Organic Compound Emissions”;
and 7 DE Admin. Code §1142, “Specific Emission Control Requirements”, as well as the
proposed revisions to the Delaware SIP, pursuant to 7 Del.C., Ch. 60;

2. The Department has jurisdiction under its statutory authority, pursuant to 7
Del.C., Ch. 60, to issue an Order adopting these proposed regulatory amendments and SIP
revisions as final;

3. The Department provided adequate public notice of the proposed regulatory
amendments and SIP revisions, and all proceedings in a manner required by the law and
regulations, provided the public with an adequate opportunity to comment on the proposed
regulatory amendments and SIP revisions, including at the time of the public hearing held on
October 25, 2016, and held the record open through close of business on November 9, 2016,
consistent with 29 Del.C. §10118(a), in order to consider public comment on these proposed
regulatory amendments before making any final decision;

4. Promulgation of the proposed regulatory amendments to 7 DE Admin. Code

§1104, “Particulate Emissions from Fuel Burning Equipment”, 7 DE Admin. Code §1105,



“Particulate Emissions from Industrial Process Operations”, 7 DE Admin. Code §1124,
“Control of Volatile Organic Compound Emissions”, and (4) 7 DE Admin. Code §1142,
“Specific Emission Control Requirements”, along with the proposed revisions to Delaware’s SIP,
will enable the Department to (1) remove the Director’s discretion provisions from the SIP that
EPA believes fail to comply with the CAA; (2) comport with EPA guidance and the regulatory
structure the EPA has established in other actions; (3) maintain the elements removed from the
SIP as State-only requirements because Delaware believes the conditions are necessary to
administer good air quality management policy, as referenced above; and (4) avoid the imposition
of CAA sanctions;

5. The Department has reviewed these proposed regulatory amendments in the light
of the Regulatory Flexibility Act, consistent with 29 Del.C. Ch. 104 (version applicable to all
regulations initially published on or after January 1, 2016), and has selected Exemption “B5”
regarding same, as the proposed regulation Amendments are required by federal law. Moreover,
the Department believes these proposed regulatory Amendments to be lawful, feasible and
desirable, and that the recommendations as proposed should be applicable to all Delaware
citizens equally;

6. The Department’s proposed regulatory amendments, as well as the proposed
revisions to the Delaware SIP, as set forth in Appendix “B” hereto, are adequately supported, are
not arbitrary or capricious, and are consistent with the applicable laws and regulations.
Consequently, they should be approved as final regulatory amendments, which shall go into

effect ten days after their publication in the next available issue of the Delaware Register of

Regulations; and



7. The Department shall submit the proposed regulatory amendments as final
regulatory amendments to 7 DE Admin. Code §1104, “Particulate Emissions from Fuel Burning
Equipment”; 7 DE Admin. Code §1105, “Particulate Emissions from Industrial Process
Operations”; 7T DE Admin. Code §1124, “Control of Volatile Organic Compound Emissions™;
and 7 DE Admin. Code §1142, “Specific Emission Control Requirements”, as well as the
proposed revisions to the Delaware SIP, to the Delaware Register of Regulations for publication
in its next available issue, and provide such other notice as the law and regulation require and the

Department determines is appropriate.

/4 5

LfSA A. VE§T
ub}ic Hearing Officer
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MEMORANDUM
To: Lisa Vest
Through:  pfAli Mirzakhalili ke
From: Ron Amirikian g&B-
David Fees [}
Gene Pettingill

Subject: Response to Comments — October 25, 2016 Public Hearing on Revisions to
Address EPA’s June 12, 2015 Startup, Shutdown, and Malfunction (SSM) SIP

Call (80 FR 33840)

Date: November 18,2016

This memorandum responds to comments received from the EPA and the Sierra Club on
proposed revisions to 7 DE Admin Code 1100 and the Delaware State Implementation Plan (SIP)
to address EPA’s June 12, 2015 Startup, Shutdown, and Malfunction (SSM) SIP Call (see 80 FR
33840). The comments were submitted for the record at the public hearing held on October 25,
2016. Note that for reasons detailed in Delaware’s comments submitted to the EPA docket
associated with this action (Docket ID No. EPA-HQ-OAR-2012-0322-0570), Delaware does not
agree that its SIP is deficient. Despite this disagreement, Delaware has proposed revisions to its
regulations and SIP to avoid the imposition of Clean Air Act (CAA) sanctions.

Delaware designed the proposed revisions to (1) remove the Director’s discretion provisions
from the SIP that EPA believes fails to comply with the CAA, (2) comport with EPA guidance
and the regulatory structure the EPA has established in other actions, and (3) maintain the
elements removed from the SIP as State-only requirements because Delaware believes the
conditions are necessary to administer good air quality management policy. From an
environmental perspective, the proposed revisions do not reflect any changes because the
proposal retains the disputed provisions as State-enforceable-only provisions. However, since
the state is removing the provisions from the SIP that EPA believes are contrary to the CAA,
Delaware’s action should be considered as SIP strengthening, approvable, and non-controversial.

There is general agreement that sources that rely on end-of-the-pipe control equipment to meet a
short term standard may not be able to meet that standard during the start-up of the process
equipment when exhaust gas conditions are not at steady state or at optimum design conditions.
These conditions are generally known ahead of time or can be anticipated and conditions can be
crafted to minimize emissions during those times albeit potentially above the relevant emission
standard. Delaware’s regulations acknowledge these factual difficulties, while maintaining
stringency necessary to achieve healthy air quality. Thus, Delaware has tried to navigate around
an ill-conceived EPA interpretation that would result in poor environmental outcomes in
Delaware. More explicitly, Delaware’s approach has been to require a permit that limits
emissions during start-up and shutdown, and to subject the conditions of the permit to upfront
environmental review, ample public scrutiny and demonstration that no NAAQS would be
violated if the permit conditions are met. EPA has stated that their preferred approach is for



Delaware to remove the requirement for a source to obtain an alternative permit limit for start-up
and shut down, to issue a permit knowing that a source cannot meet those limits during start-up
and shut down, and to instead use its enforcement discretion to avoid penalizing the source when
violations occur. Delaware believes that EPA’s approach lacks regulatory certainty, removes
upfront public or agency involvement and provides no assurance of enhanced environmental
protection. Also, it is important to note that Delaware’s regulations do not cover situations
related to malfunctioning equipment.

Section 193 of the Act, which only applies in nonattainment areas, prohibits the modification of
a SIP-approved control requirement in effect before November 15, 1990, in any manner unless
the modification insures equivalent or greater emission reductions of such air pollutant. As
explained further below, there will be no change in emissions as a result of this action and
additionally Delaware is in attainment with respect to all the pollutants subject to this
rulemaking.

With this background, below are responses to the EPA and the Sierra Club comments.

Response to comments as submitted to Ali Mirzakhalili on October 18, 2016 by Cristina
Fernandez, Air Division Director of EPA Region 3.

EPA Comment #1. Delaware has proposed a revised Regulation 1104 for the SIP.
Although the emission limit is not being changed, the averaging time is being changed from a
two-hour average to a 30-day rolling average. Delaware has provided a statement that this
change will not result in any increase in emissions on a tons per year basis, but has not
addressed whether changes to the averaging period affect the emissions of any criteria
pollutant. EPA does not agree that a proper evaluation of the impacts of a change of
averaging period is limited to consideration solely of emissions on an annual basis. A more
robust explanation and analysis must be provided to support your conclusion and address the
CAA section 110(l) requirement that this revision will not interfere with attainment or
reasonable further progress nor any other applicable requirement of the CAA. At a minimum,
Delaware should explain how this change will not impact attainment and maintenance of the
national ambient air quality standards (NAAQS) as well as explain how this change meets
the applicable legal requirements of the CAA including both sections 110(1) and 193.

DAQ Response.

EPA requested a more robust explanation and analysis to support Delaware’s conclusion that
the proposed revision to 1104 will not interfere with attainment or reasonable further
progress or any other applicable CAA requirement.

Delaware is reluctant to attempt to justify as SIP strengthening its response to a SIP Call with
which it disagrees. Delaware believes EPA’s SIP Call is based on unfounded speculation, as
EPA has not, and cannot, produce a single example of where Delaware’s longstanding
regulation has not produced environmentally protective permits that have helped Delaware
make significant progress towards attainment, nor where EPA’s oversight has been necessary
or has produced added environmental protection in the history of implementing this
regulation. Delaware’s air quality trends show steady improvements with the existing
regulatory structure, and we are at the point where most of Delaware’s poor air quality is due



to sources outside of Delaware. Indeed, EPA’s resources would be better utilized if directed
towards reducing interstate transport rather than focusing on what EPA claims as Delaware’s
start-up and shutdown deficiency. Nonetheless, in addition to making changes to the
regulation to obviate the need for the provisions EPA finds offensive, Delaware has retained
its original requirements as State-enforceable-only. Consequently, Delaware does not
believe the changes in the SIP will interfere with attainment or reasonable further progress or

any other applicable CAA requirement.

In order to issue a permit with federal conditions that are possible, Delaware changed the
averaging time to a 30-day rolling average. Long-standing EPA guidance allows 30-day
averaging periods. See, for example, the January 20, 1984 guidance memorandum,
Averaging Times for Compliance with VOC Emission Limits - SIP Revision Policy, from
John R. O'Connor, Acting Director, which indicates, “Averaging periods must be as short as
practicable and in no case longer than 30 days.” Since the SIP will no longer retain the
flexibility from the federal perspective to adopt specific start-up and shutdown emissions
limitations, the 30-day rolling averaging period allowed by EPA guidance will enable
Delaware to issue permits that can cover start-up and shutdown situations.

Even if Delaware had adopted a longer term average than the 30-day averaging period which
EPA specifies is the longest period allowed in its guidance, it would not be inconsistent with
EPA’s practices. Inexplicably, EPA has determined that averaging times even longer than
30-day rolling average are appropriate to protect NAAQS with short averaging times. In the
EPA response to comments document associated with the recent CSAPR Update ruling EPA
states in support of their program which is based on an ozone season average, “Commenters
supportive of short term limits argue that the form of the standard implies that season-long
emissions budgets do not align with the form of the standard and will not ensure that
emission reductions occur on days with high ozone concentrations. However, as described
in section IV.B.1, seasonal NOX requirements have demonstrated success at reducing peak
ozone concentrations. For example, over the past decade, there has been significant
improvement in ozone across the eastern U.S., in part due to season-long allowance trading
programs. As a result, areas are now attaining the 1997 ozone NAAQS. Further, EPA notes
that the standard is a three-year average value of three individual seasonal values. Thus, a
seasonal program is harmonious with the form of the standard” Also, note that under the
EPA CAIR program EPA regulated SO,, a fine particulate matter precursor, on an annual
average basis, despite the existence of the 24-hour fine particulate matter standard. Delaware
believes that the most appropriate emissions standard is one where emission averaging
periods are closely aligned with compliance with the NAAQS. For that reason, Delaware is
retaining its 2-hour averaging period as a state enforceable limit. Regarding the statement in
Delaware’s proposed SIP document that Delaware does not believe annual emissions will
increase under this proposed revision, the following example supports this claim:

(1) Under Delaware’s State-only 1104 regulation that will still allow alternate permit-
approved start-up and shutdown (SS) emission rates, the short-term emissions for SS
could be greater than 0.3 1b/MMBtu. Then if all steady-state hours of operation emit
exactly, or very nearly, 0.3 Ib/MMBtu, then the long-term average of emissions would be
slightly higher than 0.3 1b/MMBtu.



(2) Under the 30-day rolling average of 0.3 Ib/MMBtu, while there is no limit regarding
short-term SS emission rates, whatever higher emissions occurred during SS would be
offset by lower than 0.3 Ib/MMBtu emissions in order for the 30-day rolling average to
be no more than 0.3 Ib/MMBtu.

Thus, with respect to annual emissions, since the calculation in (2) above is less than in (1),
Delaware’s proposed SIP revision would be SIP strengthening even without the source being
required to comply with both (1) and (2) which will be the practical reality.

It is also important to consider what NAAQS the regulation relates to when evaluating
whether the proposed change would interfere with attainment or reasonable further progress
towards attaining that NAAQS. Regulation 1104 was adopted in 1971 to address the total
suspended particulate (TSP) NAAQS that EPA established in 1971. In 1987, EPA replaced
the TSP-based particulate matter indicator with PM10 and PM2.5 NAAQSs, and Delaware
adopted new PM10 and PM2.5 NAAQSs into 7 DE Admin. Code 1103. Since 7 DE Admin.
Code 1104 was added to Delaware’s SIP in response to the TSP NAAQS which no longer
exists at the federal level, and 1104 was not designed or intended to limit PM10 or PM2.5
emissions, Delaware does not believe that modifying 1104 in the SIP would interfere with
attainment or reasonable further progress with the PM10 or PM2.5 NAAQS.

Finally, Regulation 1104 regulates particulate matter from fuel burning equipment. In
response to a nonattainment designation for PM2.5 Delaware developed and submitted to the
EPA attainment demonstration and maintenance plan SIPs. These SIPs demonstrated that
sulfates and nitrates were the primary cause of particulate pollution in Delaware. Delaware
employed a strategy to aggressively regulate SO, and NOx emissions (see prior SIPs), the
strategy worked, and Delaware is now in attainment for all PM related NAAQS. Delaware’s
air quality has improved significantly relative to particulate matter since the 1990’s. The
graph below shows a significant decline in particulate matter concentrations beginning in
2008. This decline corresponds to Delaware’s regulation of NOx and SO, emissions from
the Delaware City Refinery and from coal and oil fired EGUs, along with new federal on-
road mobile fuel and tailpipe standards. So the 24-hour PM2.5 NAAQS is protected
primarily by Delaware’s SO; and NOx control measures, and not 1104.
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Since Delaware has (1) removed the Director’s discretion provision from the SIP that EPA
has identified as deficient, (2) demonstrated that a 30-day rolling average is consistent with
EPA guidance and example, (3) demonstrated that allowable annual emissions are consistent
with significant EPA control strategies, and that annual emissions cannot increase under the
proposed change, (4) demonstrated that Delaware is well in compliance with all particulate
matter NAAQS because of a significant decline in particulate matter concentrations which
corresponds to control strategies other than 1104, and given that (5) the 1104 emission limits
remain unchanged, Delaware has demonstrated that this change will not impact attainment
and maintenance of the applicable NAAQS, and that it meets the applicable legal
requirements of the CAA. Again, note that Delaware is proposing these revisions to its SIP
because it is being forced to under the EPA threat of CAA sanctions, and that this action in
no way implies that Delaware agrees with this EPA action or believes that long term
averages comport with good air quality management policy. Separate from the portion of
this action that is associated with a revision to the SIP, Delaware is retaining the two-hour
average compliance demonstration as a State-enforceable requirement and is continuing to
challenge EPA for allowing long term averaging in upwind states that is a significant cause
of unhealthy air in Delaware.

EPA Comment #2. Delaware has proposed a revised Regulation 1105 for the SIP.
Although the emission limit is not being changed, a 30-day averaging time is being added.
Delaware has provided a statement that this change will not result in any increase in
emissions on a tons per year basis, but has not addressed whether changes to the averaging
period affect the emissions of any criteria pollutant. EPA does not agree that a proper
evaluation of the impacts of a change of averaging period is limited to consideration solely of
emissions on an annual basis. A more robust explanation and analysis should be provided to
support your conclusion in order to meet the CAA 110(1) requirement. Delaware should
explain that this change will not impact attainment and maintenance of the NAAQS, as well
as explain how this change meets the applicable legal requirements of the CAA, including
CAA section 193. Furthermore, EPA notes a numbering typo under section 2.2 of the draft
SIP submission. The subsections should be numbered 2.2.1 and 2.2.2, not 2.1.1 and 2.1.2.

DAQ Response. EPA requested a more robust explanation and analysis to support
Dclawarc’s conclusion that the proposed revision to 1105 will not interfere with attainment

or reasonable further progress or any other applicable CAA requirement.

Delaware is reluctant to attempt to justify as SIP strengthening its response to a SIP Call with
which it disagrees. Delaware believes EPA’s SIP Call is based on unfounded speculation, as
EPA has not, and cannot, produce a single example of where Delaware’s longstanding
regulation has not produced environmentally protective permits that have helped Delaware
make significant progress towards attainment, nor where EPA’s oversight has been necessary
or has produced added environmental protection in the history of implementing this
regulation. Delaware’s air quality trends show steady improvements with the existing
regulatory structure, and we are at the point where most of Delaware’s poor air quality is due
to sources outside of Delaware. Indeed, EPA’s resources would be better utilized if directed
towards reducing interstate transport rather than focusing on what EPA claims as Delaware’s
start-up and shutdown deficiency. Nonetheless, in addition to making changes to the
regulation to obviate the need for the provisions EPA finds offensive, Delaware has retained
its original requirements as State-enforceable-only. Consequently, Delaware does not



believe the changes in the SIP will interfere with attainment or reasonable further progress or
any other applicable CAA requirement.

In order to issue a permit with federal conditions that are possible, Delaware changed the
averaging time to a 30-day rolling average. Long-standing EPA guidance allows 30-day
averaging periods. See, for example, the January 20, 1984 guidance memorandum,
Averaging Times for Compliance with VOC Emission Limits - SIP Revision Policy, from
John R. O'Connor, Acting Director, which indicates, “Averaging periods must be as short as
practicable and in no case longer than 30 days.” Since the SIP will no longer retain the
flexibility from the federal perspective to adopt specific start-up and shutdown emissions
limitations, the 30-day rolling averaging period allowed by EPA guidance will enable
Delaware to issue permits that can cover start-up and shutdown situations.

Even if Delaware had adopted a longer term average than the 30-day averaging period which
EPA specifies is the longest period allowed in its guidance, it would not be inconsistent with
EPA’s practices. Inexplicably, EPA has determined that averaging times even longer than
30-day rolling average are appropriate to protect NAAQS with short averaging times. In the
EPA response to comments document associated with the recent CSAPR Update ruling EPA
states in support of their program which is based on an ozone season average, “Commenters
supportive of short term limits argue that the form of the standard implies that season-long
emissions budgets do not align with the form of the standard and will not ensure that
emission reductions occur on days with high ozone concentrations. However, as described
in section 1V.B.1, seasonal NOX requirements have demonstrated success at reducing peak
ozone concentrations. For example, over the past decade, there has been significant
improvement in ozone across the eastern U.S., in part due to season-long allowance trading
programs. As a result, areas are now attaining the 1997 ozone NAAQS. Further, EPA notes
that the standard is a three-year average value of three individual seasonal values. Thus, a
seasonal program is harmonious with the form of the standard.” Also, note that under the
EPA CAIR program EPA regulated SO;, a fine particulate matter precursor, on an annual
average basis, despite the existence of the 24-hour fine particulate matter standard. Delaware
believes that the most appropriate emissions standard is one where emission averaging
periods are closely aligned with compliance with the NAAQS. For that reason, Delaware is
retaining its 2-hour averaging period as a statc enforceable limit. Regarding the statement in
Delaware’s proposed SIP document that Delaware does not believe annual emissions will
increase under this proposed revision, the following example supports this claim:

(1) Under Delaware’s State-only 1105 regulation that will still allow alternate permit-
approved start-up and shutdown (SS) emission rates, the short-term emissions for SS
could be greater than 0.2 grains/scf. Then if all steady-state hours of operation emit
exactly, or very nearly, 0.2 grains/scf, then the long-term average of emissions would be
slightly higher than 0.2 grains/scf.

(2) Under the 30-day rolling average of 0.2 grains/scf, while there is no limit regarding short-
term SS emission rates, whatever higher emissions occurred during SS would be offset by
lower than 0.2 grains/scf emissions in order for the 30-day rolling average to be no more
than 0.2 grains/sct.



Thus, with respect to annual emissions, since the calculation in (2) above is less than in (1),
Delaware’s proposed SIP revision would be SIP strengthening even without the source being
required to comply with both (1) and (2) which will be the practical reality.

It is also important to consider what NAAQS the regulation relates to when evaluating
whether the proposed change would interfere with attainment or reasonable further progress
towards attaining that NAAQS. Regulation 1105 was adopted in 1971 to address the total
suspended particulate (TSP) NAAQS that EPA established in 1971. In 1987, EPA replaced
the TSP-based particulate matter indicator with PM10 and PM2.5 NAAQSs, and Delaware
adopted new PM10 and PM2.5 NAAQSs into 7 DE Admin. Code 1103. Since 7 DE Admin.
Code 1105 was added to Delaware’s SIP in response to the TSP NAAQS which no longer
exists at the federal level, and 1105 was not designed or intended to limit PM10 or PM2.5
emissions, Delaware does not believe that modifying 1105 in the SIP would interfere with
attainment or reasonable further progress with the PM10 or PM2.5 NAAQS.

Finally, 1105 regulates particulate matter from industrial process operations. In response to a
nonattainment designation for PM2.5 Delaware developed and submitted to the EPA
attainment demonstration and maintenance plan SIPs. These SIPs demonstrated that sulfates
and nitrates were the primary cause of particulate pollution in Delaware. Delaware employed
a strategy to aggressively regulate SO, and NOx emissions (see prior SIPs), the strategy
worked, and Delaware is now in attainment for all PM related NAAQS. Delaware’s air
quality has improved significantly relative to particulate matter since the 1990’s. The graph
below shows a significant decline in particulate matter concentrations beginning in 2008.
This decline corresponds to Delaware’s regulation of NOx and SO, emissions from the
Delaware City Refinery and from coal and oil fired EGUs, along with new federal on-road
mobile fuel and tailpipe standards. So the 24-hour PM2.5 NAAQS is protected primarily by
Delaware’s SO, and NOx control measures, and not 1105,
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Since Delaware has (1) removed the Director’s discretion provision from the SIP that EPA
has identified as deficient, (2) demonstrated that a 30-day rolling average is consistent with
EPA guidance and example, (3) demonstrated that allowable annual emissions are consistent
with significant EPA control strategies, and that annual emissions cannot increase under the
proposed change, (4) demonstrated that Delaware is well in compliance with all particulate



matter NAAQS because of a significant decline in particulate matter concentrations which
corresponds to control strategies other than 1105, and given that (5) the 1105 emission limits
remain unchanged, Delaware has demonstrated that this change will not impact attainment
and maintenance of the applicable NAAQS, and that it meets the applicable legal
requirements of the CAA. Again, note that Delaware is proposing these revisions to its SIP
because it is being forced to under the EPA threat of CAA sanctions, and that this action in
no way implies that Delaware agrees with this EPA action or believes that long term
averages comport with good air quality management policy. Separate from the portion of this
action that is associated with a revision to the SIP, Delaware is retaining 0.2 grains/scf
without a long-term compliance demonstration as a State-enforceable requirement and is
continuing to challenge EPA for allowing long term averaging in upwind states that is a
significant cause of unhealthy air in Delaware.

Also, the subsections numbering error that EPA noted was identified and fixed prior to
submission of the proposed SIP document to the Delaware Register, thus no change is
required.

EPA Comment #3. Delaware is proposing to remove Regulation 1109 from the SIP. To
address CAA section 110(1), Delaware simply states that the removal will not result in any
increase in emissions on a ton per year basis and states that existing federal requirements,
such as New Source Performance Standards (NSPS), are adequate to ensure attainment and
maintenance of sulfur related NAAQS in Delaware without further explanation. Delaware's
explanation and reliance upon unnamed NSPS is insufficient. First, some NSPS may contain
SSM exemptions especially if EPA has not recently revised them. EPA is reviewing such
NSPS for any such exemptions for compatibility with EPA policy. In addition, the NSPS do
not cover all sources of sulfur dioxides or sulfur oxides as they apply only to new and
modified sources. Delaware provided no further explanation on which specific NSPS or
other federal requirement covers or regulates the universe of sources addressed by Regulation
1109 in Delaware. Regulation 1109 appears applicable to a narrow source category that
emits sulfur compounds. Additionally, Delaware has provided a statement that this change
will not result in any increase in emissions on a tons per year basis, but has not addressed
whether the removal of Regulation 1109 will affect the emission of any criteria poliutant, A
more robust explanation and analysis should be provided to support your conclusion in order
to meet the CAA 110(1) requirement. Delaware should explain that this change will not
impact attainment and maintenance of the NAAQS, as well as explain how this change meets
the applicable legal requirements of the CAA, including CAA section 193. Further,
Delaware relied upon Regulation 1109 in the 2010 SO; infrastructure SIP for purposes of
compliance with CAA section 110(a)(2)(A). Thus, Delaware must address whether removal
of Regulation 1109 from the SIP impacts the State's compliance with basic CAA
requirements for SO,, including specifically for purposes of the 2010 SO, NAAQS. A more
robust justification and analysis than what has been submitted is necessary to support a
conclusion that removing Regulation 1109 from the SIP does not interfere with attainment
and maintenance of the NAAQS nor any other applicable requirement, such as CAA section
110(a)(2), to meet the CAA section 110(1) requirement. Delaware must also explain how this
change would be consistent with the legal requirements of CAA section 193.

DAQ Response. Delaware proposes to remove 7 DE Admin Code 1109 from the SIP which
regulates SO, emissions from sulfuric acid manufacturing and recovery operations.



Delaware conducted an in-depth investigation and determined that there are two facilities in
Delaware to which 7 DE Admin Code 1109 could potentially apply; the Chemours Red Lion
sulfuric acid plant and the Delaware City Refinery. Delaware reviewed these facilities and
their current permits and found that both are subject to the applicable NSPS (Subpart H for
Red Lion and Subpart J for the Refinery). Delaware evaluated and determined that the
NSPS, in both cases, is more stringent than 1109. However, since the applicable NSPS
contains excess emissions standards over a 12-hour period for Subpart J and for a three-hour
period for Subpart H, as suggested by EPA in their comments, then EPA should evaluate
these allowances and revise them as expeditiously as possible if EPA determines they are not
protective of the SO, or PM NAAQS. Since the NSPS is not the subject of this SIP Call and
since 1109 is not used to regulate any facility in Delaware, 1109 can be removed from the
SIP and will not interfere with attainment and maintenance of the NAAQS nor any other
applicable CAA requirement. To address CAA Section 110(1), the removal will not result in
any increase in emissions of SO, (on a ton per year basis or otherwise) and that existing NSR
(New Source Review) and New Source Performance Standards (NSPS) are adequate to
ensure attainment and maintenance of the sulfur-related NAAQS in Delaware.

Furthermore, Delaware’s air quality has improved significantly relative to SO, since the
1990’s. The graphs below show a significant decline in SO, concentrations beginning in
2008. This decline corresponds to Delaware’s regulation of SO, emissions from the
Delaware City Refinery and from coal and oil fired EGUSs, along with new federal on-road

mobile fuel and tailpipe standards.
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The steep decline in SO2 emissions is evident in the table below. In 2008, point sources
accounted for 93% of SO2 emissions in Delaware, and as of 2014, SO2 point source
emissions have decreased by over 95% since 2008.

Annual Statewide Point
Source Emissions Tons/year
2008 41,101
2011 I 11,485
2014 1,844

Finally, Delaware believes actions the EPA has taken relative to the 2010 SO, NAAQS are
inconsistent with their comments on Delaware’s strategy to protect this NAAQS. The 2010
SO, NAAQS is yet another example of EPA relying on annual emissions to evaluate a short-
term standard. In implementing the 2010 75 ppb 1-hour SO; standard EPA adopied per the
Data Requirements Rule an analysis of facilities with annual emissions equal to or greater
than 2,000 tons/year for evaluating a facility’s potential to cause an exceedance of the 1-hour
standard. Delaware had no such facilities based on the 2014 emissions. By contrast, in 2013,
Delaware followed the scientifically sound approach of assessing hourly potential-to-emit
SO, emission rates from Delaware facilities through air dispersion modeling that
demonstrated facilities with emissions much less than 2,000 tons/year could result in a
violation of the NAAQS. Delaware demonstrated that, contrary to the EPA approach,
smaller oil burning sources with short stacks had more impact on the 1-hour NAAQS than
large well controlled sources. As a result of our analysis, Delaware established the
appropriate permit limitations so that no source is currently causing, or has the potential in
the future to cause, an exceedance of the 2010 NAAQS. The requirements of 1109 do not
impact this prior analysis which was submitted to the EPA in June 2013.

So, given that Delaware has (1) removed the Director’s discretion provision from the SIP that
EPA has identified as deficient, and (2) demonstrated that Delaware is well in compliance
with all SO, NAAQS, and that a significant decline in SO, concentrations cortesponds to
control strategies other than 1109, and 3) demonstrated that all applicable sources in
Delaware are covered by NSPS, Delaware has demonstrated that this change will not impact
attainment and maintenance of the applicable NAAQS, and that it meets the applicable legal
requirements of the CAA. Again, note that Delaware is proposing these revisions to its SIP
because it is being forced to under the EPA threat of CAA sanctions, and that this action in
no way implies that Delaware agrees with this FPA action or believes EPA’s approach
comports with good air quality management policy. Separate from the portion of this action
that is associated with a revision to the SIP, Delaware is retaining 1109 unchanged.

EPA Comment #4. Delaware is also proposing to remove Regulation 1114 from the SIP.
To address CAA section 110(1), Delaware states that the removal will not result in any
increase in emissions on a ton per year basis without further explanation or any technical
demonstration. Delaware also states that existing federal requirements like NSPS regulate
visible emissions and that other Delaware SIP regulations that regulate fine particulate matter
and fine particulate matter precursors such as Regulations 1108 and 1146 are adequate to
ensure attainment and maintenance of any particulate related NAAQS in Delaware. Notably,




EPA disagrees with Delaware's unsupported assertion that there is no quantifiable
relationship between visible emissions and fine particulate matter emissions. EPA believes
that Delaware's explanation to address CAA section 110(1) for the removal of Regulation
1114 from the SIP is insufficient. As mentioned previously in EPA's comment on Delaware's
proposal to remove Regulation 1109 from the SIP, the NSPS cannot be relied upon to show
removal of emission limitations from the SIP will not interfere with attainment of the
NAAQS or any other CAA requirement because the NSPS do not address all the sources of
visible emissions that Regulation 1114 addresses and some NSPS may also contain SSM
exemptions until EPA revises them. Delaware has not identified which NSPS apply to
sources that would otherwise be regulated by Regulation 1114 and has not demonstrated
whether all such sources are sufficiently regulated for particulate matter by Delaware through
other federally enforceable regulations. Delaware must explain how removing Regulation
1114 would be consistent with the applicable legal requirements of the CAA, including

sections 110(1) and 193.

DAQ Response. Delaware proposes that 7 DE Admin Code 1114 be removed from the SIP
because there is no discernable relationship between a visibility measurement (opacity) of
20% based upon the reduction of light transmitted through a plume of particles emitted from
a stack and measured visually and the amount of PM10 or PM2.5 particulate matter emitted.
The method of opacity measurement is specified in Reference Method 9 as set forth in
Appendix A of 40 CFR Part 60 (revised July 1, 1982). In a publication by USEPA, Office of
Air Quality Planning and Standards, “Current Knowledge of Particulate Matter (PM)
Continuous Emission Monitoring” September 2000, EPA says that specific PM emissions
cannot be determined from a given level of opacity or from an increase in opacity. The
Environment Maryland Research & Policy Center published a study in June 2007
“Particulate Matter Pollution from Maryland Power Plants” in which they determined that
“Data on the relationship between opacity and PM emissions suggest that periodic increases
allowed in the opacity standard likely result in emissions multiple times above the legal PM
emissions limit.” This 16-page report concluded that “fo accurately assess- and thus be able
to limit-PM pollution from the state’s many coal-fired power plants, Maryland should
require the installation of continuous emission monitoring (CEM) equipment for PM.” Since
the visibility measurement discussed above cannot quantify the amount of PM the tested
source is emitting, then the visibility measurement discussed above cannot be relied upon to
prevent the tested stationary source from having an impact on the PM NAAQS.

1114 took effect in 1971 as part of Delaware’s plan to address the TSP NAAQS that EPA
established in 1971. In 1987 the EPA replaced the TSP based particulate matter indicator
with PM10 and PM2.5 NAAQSs. Delaware adopted these new PM10 and PM2.5 NAAQSs,
and also maintained TSP based standards in 7 DE Admin. Code 1103. 7 DE Admin. Code
1114 was added to Delaware’s SIP in response to the TSP NAAQS which no longer exits,
and is now in place to primarily protect aesthetics and the TSP standard that Delaware
maintains in 1103. 1114 does not appropriately limit PM10 or PM2.5 emissions nor is it an
appropriate indicator. This is because fine particulate matter problems in Delaware were
caused primarily by secondary formation and not by direct stack particulate matter emissions.

In response to a nonattainment designation for PM2.5 Delaware developed attainment
demonstration and maintenance plan SIPs. These SIPs demonstrated that sulfates and
nitrates were the primary cause of particulate pollution in Delaware. Delaware employed a



strategy to aggressively regulate SO, and NOx emissions (see prior SIPs), the strategy
worked, and Delaware is now in attainment for all PM related NAAQS. Delaware’s air
quality has improved significantly relative to particulate matter since the 1990’s. The graph
below shows a significant decline in particulate matter concentrations beginning in 2008.
This decline corresponds to Delaware’s regulation of NOx and SO, emissions from the
Delaware City Refinery and from coal and oil fired EGUs, along with new federal on-road
mobile fuel and tailpipe standards. So the 24-hour PM2.5 NAAQS is protected primarily by
Delaware’s SO; and NOx control measures, and not opacity under 1114,
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So, given that Delaware has (1) removed the Director’s discretion provision from the SIP that
EPA has identified as deficient, and (2) demonstrated that Delaware is well in compliance
with all particulate matter NAAQS because of a significant decline in particulate matter
concentrations which corresponds to control strategies other than 1114, Delaware has
demonstrated that this change will not impact attainment and maintenance of the applicable
NAAQS, and that it meets the applicable legal requirements of the CAA. Again, note that
Delaware is proposing these revisions to its SIP because it is being forced to under the EPA
threat of CAA sanctions, and that this action in no way implies that Delaware agrees with
this EPA action or believes that excess opacity comports with good air quality management
policy, to include aesthetics. Separate from the portion of this action that is associated with a
revision to the SIP, Delaware is retaining its opacity regulation unchanged.

Response to a comment letter submitted to David Fees on October 25, 2016 by Joshua
Smith, Staff Attorney of the Sierra Club.

Sierra_Club Comment #1. Delaware has not provided any technical support for the
statement that the particulate matter revisions of 1104 and 1105 will not change the annual
emissions, and requests a technical justification for the proposition that that annual emissions
will not increase as a result of the proposed revision.

DAQ Response. See response to a similar comment by EPA above. In summary, because
Delaware is retaining the standard there will be no emissions change but the following
example supports the claim that annual emissions will not increase as a result of the revisions




to 1104 (and similarly for 1105) even without the caveat:

(1) Under Delaware’s State-only 1104 regulation that will still allow alternate permit-
approved start-up and shutdown (SS) emission rates, the short-term emissions for SS
could be greater than 0.3 Ib/MMBtu. Then if all steady-state hours of operation emit
exactly, or very nearly, 0.3 Ib/MMBtu, then the long-term average of emissions would be
slightly higher than 0.3 lo/MMBtu.

(2) Under the 30-day rolling average of 0.3 Ib/MMBtu, while there is no limit regarding
short-term SS emission rates, whatever higher emissions occurred during SS would be
offset by lower than 0.3 1b/MMBtu emissions in order for the 30-day rolling average to
be no more than 0.3 lb/MMBtu.

Thus, with respect to annual emissions, since the calculation in (2) above is less than in (1),
Delaware’s proposed SIP revision would be SIP strengthening even without the source being
required to comply with both (1) and (2) which will be the practical reality.

Sierra Club Comment #2. The Sierra Club commented that the proper averaging period for
particulate matter should be determined on a case-by-case determination based on specific
facts for a given source or source category. To ensure a similar stringency, a longer
averaging period should be accompanied by a smaller numerical value for the allowable
emissions. By allowing a longer than two-hour average simply in order to absorb or smooth-
out high SSM emissions, Delaware’s proposal undermines the core purpose of EPA’s SSM
SIP Call—namely, to require the use of emissions controls to the maximum degree possible,
best work practices, and cleaner fuels to minimize the high emissions during SSM time
periods. To comply with EPA’s SIP Call and the Clean Air Act itself, Delaware cannot

simply average away unlawful emissions.

DAQ Response. Delaware agrees with the comment that the proper averaging period for
particulate matter should be determined on a case-by-case determination based on specific
facts for a given source or source category. In fact, this is what Delaware has done through
its regulations and source permitting to ensure all start-up, shutdown, and continuous
operation emissions are protective of the NAAQS. Delaware will continue to do so with its

State-only regulations.

While Delaware agrees with this concept, and made similar comments to the EPA when they
first proposed this SSM, Delaware does not agree the Sierra Club is accurately applying this
concept to Delaware. When Delaware adopts regulations it adopts tight emissions standards
with tight averaging times that apply at all times, and provides a process to establish alternate
limits that apply during start-up and shutdown under its SIP approved 1102 permitting
program. The Sierra Club comment does not accurately characterize the Delaware case --
Delaware adopted a tight standard and avoided the need for a long averaging time or a lax
standard by providing a process to establish alternate limits that apply during start-up and
shutdown under its SIP approved 1102 permitting program. In this action we are maintaining
the tight standard and providing for compliance to be demonstrated on a 30-day rolling
average instead of explicitly addressing start-up and shutdown on a case-by-case basis.
Again, we are doing this not because we agree with it, but rather because it is consistent with
EPA’s approach. To protect Delaware’s air quality, to include its TSP standard, Delaware is



maintaining its current requirements as State-only requirements.

Also, this comment by the Sierra Club regarding Delaware’s SIP revision is inconsistent with
their own position in the March 2, 2015 Consent Decree that they signed with EPA
(Case3:13-cv-03953-SI Document162 Filed03/02/15 Page7 of 20) where Sierra Club agrees
to use an annual average emission rate as a way of protecting against the one-hour SO,
standard. EPA in implementing the 2010 75 ppb 1-hour SO, standard, adopted per the Data
Requirements Rule an analysis of facilities with annual emissions equal to or greater than
2,000 tons/year for evaluating a facility’s potential to cause an exceedance of the 1-hour
standard. The consent decree states, “if the Data Requirements Rule is adopted, the data
collection process proposed in the rule could be used to support EPA’s designations under
the consent decree.” Clearly the Sierra Club believes a data averaging period does not need
to be consistent with the NAAQS to assess compliance with the NAAQS. We view this as
bad air quality policy for the reasons detailed in the response to the similar comment made by
the EPA above.

Sierra Club Comment #3. The Sierra Club commented that Delaware fails to demonstrate
that its revised SIP emission limits for particulate matter are legally and practically
enforceable because the revisions do not specify how compliance with the thirty-day limit (or
any replacement averaging time period) will be demonstrated. While compliance with the
existing 2-hour allowable limit might be demonstrated using stack tests, it is not practical to
use stack tests for PM compounds for 30 days (or even 24- hours). If Delaware’s intent is
that PM continuous emissions monitoring systems (“CEMS”) will be used as the method of
compliance, the State must include that enforceable requirement in the SIP revision.

DAQ Response. The revisions to 1104 and 1105 under this action address only the EPA
SIP Call. Separate from this action all applicable requirements, to include the requirements
of 1104 and 1105, are explicitly required by Delaware’s SIP to be made practically
enforceable. 7 DE Admin. Code 1102 is approved by the EPA in Delaware’s SIP, and 11.9
of 1102 provides that:

11.9 Each emission rate and standard shall be enforceable as a practical matter.
Enforceable as a practical matter means that each emission rate and standard:

11.9.1 Is stated in the permit as a technically specific and accurate limitation.

11.9.2 Is specifically associated with a particular piece or pieces of equipment or
air contaminant control device or devices.

11.9.3 Has associated conditions which, in total, establish a method to defermine
compliance. Such associated conditions shall include appropriate testing, monitoring,
record keeping, and reporting requirements.

11.9.4 Has a recurring, predictable time period under which compliance with the
limitation will be demonstrated. Such time period shall be that specified in the underlying
State regulation or federal rule or, in the absence of such specification and upon
approval by the Department, shall be hourly, daily, monthly, or some other time period



which provides for the demonstration of compliance with the limitation no less frequently
than monthly.

So Delaware does not agree with the Sierra Club because its SIP does ensure the revised SIP
emission limits are legally and practically enforceable.

Sierra Club Comment #4. The Sierra Club comments that Delaware fails to properly
justify the elimination of opacity emission limits from the SIP. The comments indicate that
Delaware justifies its revision to the opacity regulations on the grounds that “there is no
quantifiable relationship between visibility emissions and fine particulate matter emissions.”
20 DE Reg. 317 at 2.5. This is technically incorrect. Reduced visibility (i.e., opacity) often
results from fine particulate matter emissions. While it is correct that there is no universal
relationship between opacity and particulate matter (i.e., applicable to all sources at all
times), it is incorrect that there is “no quantifiable relationship.” The State should strike this

sentence.

DAQ Response. Sierra Club’s comment did not provide any supporting information to
indicate that mass emissions of particulate matter, such as PM2.5 and PMI10, can be
determined by the use of an opacity reading so we cannot judge its merit. The Delaware
opacity regulation has been in existence for decades and was implemented at a time when

TSP was the form of the particulate emissions NAAQS.

Delaware proposes that 7 DE Admin Code 1114 be removed from the SIP because there is
no discernable relationship between a visibility measurement (opacity) of 20% based upon
the reduction of light transmitted through a plume of particles emitted from a stack and
measured visually and the amount of PM10 or PM2.5 particulate matter emitted. The
method of opacity measurement is specified in Reference Method 9 as set forth in Appendix
A of 40 CFR Part 60 (revised July 1, 1982). In a publication by USEPA, Office of Air
Quality Planning and Standards, “Cuwrrent Knowledge of Particulate Matter (PM)
Continuous Emission Monitoring” September 2000, EPA says that specific PM emissions
cannot be determined from a given level of opacity or from an increase in opacity. The
Environment Maryland Research & Policy Center published a study in June 2007
“Particulate Matter Pollution from Maryland Power Plants” in which they determined that
“Data on the relationship between opacity and PM emissions suggest that periodic increases
allowed in the opacity standard likely result in emissions multiple times above the legal PM
emissions limit.” This 16-page report concluded that “to accurately assess- and thus be able
to limit-PM pollution from the state’s many coal-fired power plants, Maryland should
require the installation of continuous emission monitoring (CEM) equipment for PM.” Since
the visibility measurement discussed above cannot quantify the amount of PM the tested
source is emitting, then the visibility measurement discussed above cannot be relied upon to
prevent the tested stationary source from having an impact on the PM NAAQS.

1114 took effect in 1971 as part of Delaware’s plan to address the TSP NAAQS that EPA
established in 1971. In 1987 the EPA replaced the TSP based particulate matter indicator
with PM10 and PM2.5 NAAQSs. Delaware adopted these new PM10 and PM2.5 NAAQSs,
and also maintained TSP based standards in 7 DE Admin. Code 1103. 7 DE Admin. Code
1114 was added to Delaware’s SIP in response to the TSP NAAQS which no longer exits,



and is now in place to primarily protect aesthetics and the TSP standard that Delaware
maintains in 1103. 1114 does not appropriately limit PM10 or PM2.5 emissions nor is it an
appropriate indicator. This is because fine particulate matter problems in Delaware were
caused primarily by secondary formation and not by direct stack particulate matter emissions.

In response to a nonattainment designation for PM2.5 Delaware developed attainment
demonstration and maintenance plan SIPs. These SIPs demonstrated that sulfates and
nitrates were the primary cause of particulate pollution in Delaware. Delaware employed a
strategy to aggressively regulate SO, and NOx emissions (see prior SIPs), the strategy
worked, and Delaware is now in attainment for all PM related NAAQS. Delaware’s air
quality has improved significantly relative to particulate matter since the 1990’s. The graph
below shows a significant decline in particulate matter concentrations beginning in 2008.
This decline corresponds to Delaware’s regulation of SO, emissions from the Delaware City
Refinery and from coal and oil fired EGUSs, along with new federal on-road mobile fuel and
tailpipe standards. So the 24-hour PM2.5 NAAQS is protected primarily by Delaware’s SO,
and NOx control measures, and not opacity under 1114.
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So, given that Delaware has (1) removed the Director’s discretion provision from the SIP that
EPA has identified as deficient, and (2) demonstrated that Delaware is well in compliance
with all particulate matter NAAQS because of a significant decline in particulate matter
concentrations which corresponds to control strategies other than 1114, Delaware has
demonstrated that this change will not impact attainment and maintenance of the applicable
NAAQS, and that it meets the applicable legal requirements of the CAA. Again, note that
Delaware is proposing these revisions to its SIP because it is being forced to under the EPA
threat of CAA sanctions, and that this action in no way implies that Delaware agrees with
this EPA action or believes that excess opacity comports with good air quality management
policy, to include aesthetics. Separate from the portion of this action that is associated with a
revision to the SIP, Delaware is retaining its opacity regulation unchanged.

Sierra Club_ Comment #5. The Sierra Club comments that Delaware fails to support its
assertion that current federal requirements will assure compliance with the NAAQS for sulfur
dioxide. The Sierra Club points to the statement in the proposed SIP, “...believes existing
federal requirements like, for example, New Source Performance Standards are adequate to
ensure attainment and maintenance of sulfur related NAAQS in Delaware,” and comments




that it is not clear what this belief is based on and that Delaware must provide appropriate
analysis to justify this statement.

DAQ Response. Delaware proposes to remove 7 DE Admin Code 1109 from the SIP which
regulates SO, emissions from sulfuric acid manufacturing and recovery operations.
Delaware conducted an in-depth investigation and determined that there are two facilities in
Delaware to which 7 DE Admin Code 1109 could potentially apply; the Chemours Red Lion
sulfuric acid plant and the Delaware City Refinery. Delaware has reviewed these facilities
and their current permits and found that both are subject to the applicable NSPS (Subpart H
for Red Lion and Subpart J for the Refinery). Delaware evaluated and determined that the
NSPS, in both cases, is deemed more stringent than 1109. Since 1109 is not used to regulate
any facility in Delaware, 1109 can be removed from the SIP and will not interfere with
attainment and maintenance of the NAAQS nor any other applicable CAA requirement. To
address CAA Section 110(1), the removal will not result in any increase in emissions of SO,
(on a ton per year basis or otherwise) and that existing NSR (New Source Review) and New
Source Performance Standards (NSPS) are adequate to ensure attainment and maintenance of
the sulfur-related NAAQS in Delaware.

Furthermore, Delaware’s air quality has improved significantly relative to SO; since the
1990°s. The graphs below show a significant decline in SO, concentrations beginning in
2008. This decline corresponds to Delaware’s regulation of SO, emissions from the
Delaware City Refinery and from coal and oil fired EGUs, along with new federal on-road

mobile fuel and tailpipe standards.
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The steep decline in SO2 emissions is evident in the table below. In 2008, point sources
accounted for 93% of SO2 emissions in Delaware, and as of 2014, SO2 point source
emissions have decreased by over 95% since 2008.

Annual Statewide Point
Source Emissions Tons/year
2008 41,101
2011 11,485
2014 1,844

Sierra Club Comment #6. The Sierra Club comments that the SIP fails to establish that
“best engineering judgment” for nitrogen oxide emissions can assure compliance with Clean
Air Act requirements during start-up and shutdown. Regarding 7 DE Admin. Code 1142 the
Sierra Club indicates they agree with Delaware’s proposal to repeal 2.3.1.6 of 7 DE Admin.
Code 1142, and indicated they have serious concerns relative to the language “best
engineering judgment” in 2.4.2.2 of 7 DE Admin. Code § 1142. The Sierra Club
recommends Delaware explicitly define what that term means, and provide support for using
“best engineering judgment” as an alternative compliance method, and provide examples of
“best engineering judgment” in particular contexts. Their concern is that this term and
similarly broad and undefined terms allowing the use of “best judgment” have often resulted
in emissions estimates based on nonexistent engineering or even bad engineering
“judgment.” The Sierra Club contends that “Delaware’s narrative SIP revision fails to
address or evaluate the impact of uncontrolled nitrogen oxide emissions during start-up and
shutdown on the State’s nonattainment areas, or how the “best engineering judgment”
standard addresses assures compliance with ozone NAAQS. This is especially troubling
given that Delaware’s “best engineering judgment” standard apparently applies to areas of
the State that have the worst air quality in the State—New Castle and Sussex Counties.
Given the huge quantities of nitrogen oxide emissions that are possible during start-up and
shutdown, and given that NOx is a precursor pollutant that causes ground-level ozone,
Delaware must evaluate the potential worst-case emissions that could occur during start-
up/shutdown under the “best engineering judgment” standard. It appears that the State’s
proposal will do little (if anything) to reduce NOx emissions below the status quo, and could
exacerbate New Castle and Sussex County’s nonattainment status.




DAQ Response. This comment is in regard to something in 1142 that is not part of the SIP
Call. The EPA perceived offending section has been removed from 1142,

Despite this, and for completeness, NOx emissions at the Delaware City Refinery are
extremely well regulated. NOx emissions are regulated under 7 DE Admin Code 1112 (NOx
RACT), multiple determinations under 7 DE Admin. 1125 (preconstruction review) and also
under a NOx cap/PAL established pursuant to Section 2.0 of 7 DE Admin Code 1142 and
1125 that began in 2011 at 2525 TPY (i.e., actual 2008 emission levels), and decreased to
1650 TPY beginning 2015. In a March 15, 2011 SIP revision Delaware demonstrated the
stringency of this cap by showing that the initial 2,525 NOx cap is significantly less than
annualized EPA NOx SIP Call caps, and that the final 1650 TPY NOx cap represents a 35%
reduction beyond actual 2008 levels, and more than an additional 50% reduction below EPA
NOx SIP Call levels. In addition, all future growth at the refinery must occur under this NOx
cap. This tight cap plus unit specific RACT and LAER limits ensure the refinery is well
controlled. With this background, the purpose of 2.4.2.1 and 2.4.2.2 of 1142 is to explicitly
ensure that all emissions at the facility — from both large and small units — are counted
against the NOx cap, including emissions from all units during start-up, shutdown and
malfunction. Given this context the Sierra Club concern is unfounded.
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