STATE OF DELAWARE
DEPARTMENT OF NATURAL RESOURCES

AND ENVIRONMENTAL CONTROL

Office of the 89 Kines HiGHwAY Phone: (302) 739-9000

Secretary DOVER, DELAWARE 19901 Fax: (302) 739-6242

Secretary’s Order No. 2008-F-0018

Re:  Revocation of Oyster License Eligibility of Larry S. Foley for the 2008 Oyster
Season

Date of Issuance: April 21, 2008
Effective Date: April 21, 2008

Under the authority vested in the Secretary of the Department of Natural
Resources and Environmental Control (“Department” or “DNREC”) under 7 Del. C. 8
1912(b), 29 Del. C. 888001 et seq., and 29 Del. C. §810111 et seq., the following
findings, reasons and conclusions are entered as an Order of the Secretary in the above-
referenced administrative enforcement action:

The Department commenced an enforcement action against Larry S. Foley in a
January 28, 2008 letter signed by Secretary John A. Hughes to revoke his oyster license
for certain specific violations of the Department’s laws and regulations. Mr. Foley did
not contest the penalties when they were assessed. The letter provided Mr. Foley with
the opportunity to contest the action in a hearing, and Mr. Foley timely elected to request
a hearing on the revocation. This request had the effect of vacating the initial revocation,
which would only occur after a fair hearing on the merits. Secretary Hughes assigned the
hearing to a Department’s hearing officer, Robert P. Haynes. Mr. Hughes also recused
himself from further involvement in the matter in order to avoid any appearance of bias

in the hearing in the Department’s final decision.



An expedited hearing was scheduled before Mr. Haynes on April 16, 2008, which
was before the start of the 2008 oyster harvest season on May 5, 2008. On April 15,
2008, counsel for Mr. Foley, Mr. Willard, and for the Department, Deputy Attorney
General Ms. Scott, indicated in separate letters to Mr. Haynes that there was no need for a
hearing. Mr. Foley waived his right to a hearing based upon an informal resolution of the
underlying dispute so long as the revocation was limited to the 2008 oyster season. The
Department agreed not to hold a hearing based on Mr. Foley’s agreement to the
revocation so long as it would be limited to the 2008 oyster season and based upon the
violations identified in the initial letter. Mr. Haynes indicated to the parties that the
resolution was reasonable and cancelled the hearing based upon the agreement, which he
would recommend to the undersigned, based upon Secretary Hughes’ withdrawal from
further decisions in this matter. | hereby adopt the parties’ resolution as set forth in this
Order, which Mr. Haynes circulated to the parties.

I agree that the resolution should be adopted as reasonable, and it is supported by
the record developed by the citations in the Department’s initial letter. The revocation is
limited to the 2008 season, which is a reasonable length of time under the circumstances.
This action shall not prejudice Mr. Foley in obtaining a license for the 2009 oyster
season; however, should Mr. Foley be found in violation of other laws or regulations not
covered by the initial letter that commenced this action, then the Department reserves the
right to take such enforcement action as may be warranted to protect the environment,
including revoking his eligibility for the 2009 oyster license, or his boat registration to
the extent it is used to violate environmental laws or regulations, or such other actions

within the Department’s authority to enforce environmental laws and regulations.



In conclusion, the following findings and conclusions are entered:

1. The Department, acting through this Order of the Secretary, and after the
opportunity for a fair hearing, hereby directs that Larry S. Foley shall not obtain a license
from the Department to harvest any oyster in Delaware’s waters during the 2008 oyster
harvesting season, but he shall be allowed to apply for a license for the 2009 oyster
harvest season, which application will not be prejudiced by this enforcement action so
long as Mr. Foley does not commit any other violations enforced by this Department than
the violations that were the subject of this initial action; and

2. The Department shall provide notice of this Order to the parties.

s/David S. Small

David S. Small,
Deputy Secretary




